July 8, 2003
Dear Secretary Woods and Members of the Olmstead Task Force:
On behalf of the Virginia Association of Centers for Independent Living (VACIL) and Virginians with disabilities who have an abiding interest in implementing the Supreme Court’s decision in Olmstead vs. L.C., thank you for the opportunity to provide public comment on the Draft Final Report of the Task Force to Develop an Olmstead Plan in Virginia.
VACIL is an association representing the sixteen centers for independent living (CILs) across the Commonwealth.  CILs are community-based, not-for-profit, resource and advocacy centers run by Virginians with disabilities, and that provide peer-based services to Virginians of all ages with all types of disabilities.  Everyday the staffs of CILs, most of whom are persons with disabilities themselves, work with and for Virginians with disabilities who are trying to move from institutions into the community, or who are trying to avert unnecessary institutionalization.  Everyday the CILs also work with and for Virginians with disabilities to advocate for maintaining the quality of service delivery in every setting, public and private, where quality human service delivery for Virginians with disabilities is provided or promised, and bringing up to acceptable standards the quality of service delivery where necessary.  It is as a result of this professional as well as personal experiential basis while living with disability, and with a solid understanding of what Virginians with disabilities can expect and aspire to under federal and state law, that we offer VACIL’s comments on the Final Draft Report.

As currently written, the Final Draft Report released June 9th comprises an extensive and comprehensive review of the many issues, barriers, and challenges faced by Virginians with disabilities in their quest to live, work, and fully participate in the community alongside non-disabled citizens.  It presents a long list of recommendations that, if implemented, would certainly contribute to and ensure greater independence and self-sufficiency for Virginians with disabilities.  VACIL commends you, the Task Force, the Issues Teams, and the state agencies’ staff that supported this endeavor in producing this draft report, and for taking the time and effort to do such a thorough job.  We recognize that it was an enormous undertaking that was accomplished in a short period of time.  

Simultaneously however, VACIL feels compelled to express some genuine concerns regarding the direction, focus and scope of the report.  These concerns deserve more than cursory consideration as you seek now to revise and refine your Final Report prior to submission to the General Assembly.  They are concerns that emanate from the letter and spirit of the United States Supreme Court decision in Olmstead, and include specific and prioritized recommendations that are directly targeted toward how our Commonwealth of Virginia might best implement the simple Constitutional foundations upon which the Olmstead decision is based.

To elaborate our point of view, following this letter VACIL has included a summary of the salient language from the Olmstead decision as part of our specific comments. (This “Formulation of a Virginia Olmstead Plan” attachment is a resource that your Task Force can use to append to the report, or to circulate among any constituencies that seek to learn more about the Olmstead decision.)  Generally however, our principal areas of concern with the draft report are that:
 

1) The Vision and Goals of Virginia’s Olmstead effort as enunciated in the Final Draft Report are overly broad and fail to focus on the crux of the Olmstead decision, which is ensuring that the state maintains “… a range of facilities…”, and “….to administer services with an even hand.”  For Virginians with disabilities who do not want to live in institutions, Virginia today is not unlike many other states where state-sponsored services are currently inadequate and unavailable to insure that persons with disabilities are offered an alternative to institutional placement.  Simply put, those Virginians who genuinely desire to move to the community and to receive appropriate services in the most integrated setting do not have that option.  In Olmstead, the integration and reasonable modifications regulations issued by the Attorney General rest on a determination that unjustified placement or retention of persons in institutions severely limits their exposure to the outside community, and therefore constitutes a form of discrimination based on disability.   For Virginians who seek community alternatives to institutional placements, undue institutionalization qualifies as discrimination “by reason of disability”, and this type of discrimination can best be and must now be properly addressed within Virginia’s Olmstead Plan, perhaps now beginning with the Vision and Goals for the Plan.

      As presently written, the Vision and Goals appear to be attempting to placate a broad spectrum of perceived stakeholders, including those who feel some or many persons with disabilities need institutional care.  Stakeholders throughout the entire Virginia disability community are very important to our statewide public policy dialogue, though the essence of the Olmstead decision is this: Virginia must prevent dissimilar treatment for those persons with disabilities who receive needed medical services and who, because of those disabilities, currently relinquish participation in community life they could otherwise enjoy given reasonable accommodations, while persons without disabilities can receive the medical services they need without similar sacrifice.  VACIL acknowledges that there are some persons who may need or even want to remain in institutions.  However, we also firmly believe that the Olmstead case is about the situation of those who are able and who want to live in the community, and institutional placement of persons who can handle and can benefit from community settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating in community life.  Institutional confinement of those Virginians who seek community alternatives severely diminishes the individuals’ everyday life activities. 


The Vision and Goals of Virginia’s Olmstead Plan should focus on this issue with the primary aim of preventing or redressing the isolation and segregation that results from unnecessary institutionalization.  After all, Olmstead was about two women who wanted to live in the community, were judged ready to leave the institution, but who were forced to remain institutionalized thereby violating their ADA rights to receive services in the most integrated setting.  As several consumers with disabilities throughout Virginia have best stated it, “Olmstead Plans should really be about Olmstead.”
 

2)     The Report itself lacks specific measurable objectives and a clear and concise plan of how the Commonwealth will expeditiously go about a) identifying persons with disabilities who have been unnecessarily and inappropriately institutionalized, b) informing them of their rights and alternatives to institutional placement, c) arranging for an orderly transition for those who desire to move to the community, and d) making necessary legislative, policy and programmatic changes so that those who desire to live in the community alongside their non-disabled peers are able to do so.  Some of the longest-range expectations of the Plan as currently written are not scheduled for implementation until 2009, and the salient question the Olmstead Plan must answer for all of us today is, “What will Virginia do in the meantime?”  

Today, tomorrow and the next day Virginia can be making steady progress on the measurable objectives of our Olmstead Plan, but we have to put those specific steps to paper right now if we are to ever accomplish them.  (There is wisdom in that saying that “…s/he who plans for nothing hits it every time.”)  Virginia is capable of producing such an Olmstead Plan, and can still do so now, based on public comment, and before the final report is published.  The Plan must include detailed steps changing the institutional bias of Virginia’s service delivery system, particularly its Medicaid program, which is the primary source of funding for institutions in the Commonwealth.  To insure accountability, the plan should include specific timelines and target dates rather than general timeframes.  (If the Task Force is so inclined, it may freely choose to appropriate the specific recommendations and timelines VACIL is enclosing herein, which include specific steps and measurable objectives.)  As Virginia’s Task Force first heard in a U.S. Health and Human Services (HHS) presentation during the first meeting of our Olmstead Task Force in July 2002, the best Olmstead plans being submitted to HHS today also clearly include specific staff persons or titles of specific staff that will remain responsible to accomplish the measurable objectives within the timeframes specified.
 

3)     There are a myriad of good ideas and important systems change recommendations in the Final Draft Report that, given time and resources, could definitely improve service delivery to Virginians with disabilities.  As noted earlier, the Report is a very comprehensive catalogue of issues and recommendations, and some of these recommendations will take years to accomplish.  Many, for example recommendations regarding public awareness of disability issues, are aimed at long-term changes that will affect the ability of persons with disabilities to live more independently and with greater acceptance in the community, but they do not have a direct and immediate impact on whether persons in institutions who desire to move into community settings are able to do so.  In other words, they are not really about Olmstead.  


Consequently VACIL urges you and the Task Force to now prioritize those recommendations that are about Olmstead, and that will have a direct and immediate impact on implementing the Olmstead decision, and to make these recommendations part of a very specific, short-term action plan that can be accomplished immediately and in the very near future, for instance between now and the 2004 and 2005 legislative sessions of the Virginia General Assembly.  We believe strongly that recommendations that would improve the availability and ensure the quality and accountability of services provided through the Medicaid State Plan, especially Medicaid waiver services that provide a viable alternative to institutional placement should be included in such a short-term action plan.  Likewise, recommendations that seek to increase affordable accessible housing are also critical and must be included in the short-term action plan.  

For your consideration, we respectfully are enclosing a refined list of the Task Force’s many good ideas and important systems change recommendations as the primary priorities that should definitely be part of a short-term Olmstead action plan in Virginia, precisely because they are most directly related to the U.S. Supreme Court’s decision in Olmstead.  Notably, many of these recommendations will cost little, if no money, and some, i.e., recommendations to add consumer-directed service options to all waivers, are likely to save the Commonwealth money.  There is no substantial reason, apart from a barrier that the state or its agencies sets in place against itself, that the Commonwealth of Virginia should delay in implementing these recommendations starting today.
 

4) Some recommendations contained in the Draft Final Report, such as those related to prevention or early detection of disability, while laudable aims, are simply not directly relevant to the goals and objectives of the Olmstead decision and a plan to implement its ruling.  Moreover, in a time of very limited state resources, including human resources such as those used in proposal writing or program oversight, funding and staff time for such projects should not take precedence over the even-handed allocation of state resources to support the provision of direct services and related supports that will ensure persons with disabilities who so desire to get out of institutions and stay out of institutions.  Issues that are not identified as primary or secondary priorities related to the Olmstead decision  should not take precedence in Virginia’s Olmstead Plan, or in allocation of scarce, public resources that might soon be necessary to implement the Plan.

 

VACIL’s comments on the Draft Final Report are organized in the following manner:

Cover Letter

Formulation of Virginia’s “Olmstead” Plan

Issues, Recommendations & Actions with the Most Significance to the Olmstead Decision (Primary Priorities for Short-term Action Plan)

Issues & Recommendations with Significance to the Olmstead Decision (Secondary Priorities)

Duplicate Items

Issues & Recommendations Not Related to the Olmstead Decision That Should Be Removed From the Report

Proposed Amendments

Edits

A number of issues, recommendations and implementation actions are not referenced in these comments.  VACIL’s silence on these items indicates that while VACIL agrees that  these items may be useful in our state’s overall services delivery systems for Virginians with disabilities, these items should not take precedence within the Olmstead Plan over items that are needed now to implement the Olmstead decision.

In submitting these public comments to the Olmstead Task Force final draft report, VACIL trusts that you and the Task Force will give your most serious consideration to our comments and suggested changes, coming as they are from Virginians with disabilities and advocates who will be most directly affected by the Olmstead plans your Task Force makes and the recommendations that you propose to implement.  VACIL strongly believes that in formulating policies and programs affecting Virginians with disabilities, that there is “nothing about us without us.”  That is to say, VACIL supports that this Commonwealth can and will give great currency to the expressions and consumer direction that persons with disabilities themselves provide, especially as it relates to services delivery that affects person with disabilities.  You wouldn’t want to build a kitchen without asking the cook what features are important for cooking, and likewise you wouldn’t want to build an Olmstead Plan without asking the independent living disability community what features are important to independent living.

As members of Virginia’s statewide disability community, VACIL recognizes the commitment of the General Assembly and this Administration toward ensuring equity for and improving the quality of life of Virginians with disabilities.  VACIL looks forward to working with you and your Secretariat, along with all branches of state government, in implementing the Final Olmstead Plan, including the primary priorities that we are herein recommending for immediate action.  Please hear us as we speak, and act on our specific recommendations.  Thank you.

Sincerely, 

 

Kim Shick, VACIL President
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