Virginia Association of Centers for Independent Living

Comments on the Draft Final Report of the Task Force to Develop an Olmstead Plan for Virginia
ISSUES, RECOMMENDATIONS & ACTIONS WITH THE

MOST SIGNIFICANCE TO THE OLMSTEAD DECISION

(PRIMARY PRIORITIES FOR SHORT-TERM ACTION PLAN)

The text found in the  box  represents VACIL’s Olmstead recommendations for specific time lines to address the issues that are primary priorities.

TOPIC A

CONSUMER CHOICE OF & ACCESS TO NEEDED SERVICES & SUPPORTS

2.  ISSUE:  Basic needs to support independent living in the community are not being met with current Waivers because there is not a sufficient array of Waiver services.  Virginia has established arbitrary limits on the amount and scope of services.  In doing so, Virginia is not using the latitude available under the federal 1915(c) Waiver program.  In addition, other important services are not included in all Waivers.

RECOMMENDATION:


Amend all Waivers to include consumer-directed concepts and options including, but not limited to, the Independence Plus Waiver template.  Amend licensing requirements to allow consumer direction of all Waiver services.

IMPLEMENTATION ACTIONS:
a.  Take administrative action to amend licensing requirements to allow consumer direction of all Waiver services.

NO COST

SPECIFIC TIME LINE:

By July 2004, agencies will have developed a concrete work plan with deadlines that make changes to licensure and waiver regulations that allow consumer direction in all waivers, for all waiver services.

b.  Take administrative action to amend all Waivers to allow for consumer direction of all Waiver services.

NO COST

SPECIFIC TIME LINE:

By Fall 2003, DMAS to prepare and submit amendments to Virginia’s application to the federal government (CMS) to allow for consumer direction of assistive technology, environmental modifications, respite, attendant, and companion services in all waivers that provide these services.

By January 2004, submit legislative language to the General Assembly that gives authority to the HHR Secretary to promulgate emergency regulations for all waivers to allow consumer direction. 
   

By March 2004, General Assembly gives authority to the HHR Secretary to promulgate emergency regulations for all waivers to allow consumer direction.

3.  ISSUE:  People with mental illness are not receiving the services they need to avoid homelessness or institutionalization.  Over 80% of homeless people living on the streets have mental illness and/or a co-occurring substance addiction.  (Citation pending).  Options for people with mental illness need to be expanded.

RECOMMENDATION 1:

Expand availability of Medicaid-funded crisis stabilization programs for people with mental illness.

COST ANTICIPATED

SPECIFIC TIME LINE:

By August 2004, consider within the Governor’s biennium budget amendments to expand funding for crisis stabilization programs for people with mental illness.

By March 2005, General Assembly approves appropriation of funding to begin July 1, 2005.
RECOMMENDATION 2:

Expand the service array for persons with mental illness that is reimbursable via the Medicaid State Plan Option to include Programs of Assertive Community Treatment (PACT), expanded residential supports, personal assistance and consumer-directed services.
COST ANTICIPATED


SPECIFIC TIME LINE:

By August 2004, consider within the Governor’s biennium budget amendments authority that amends the state Medicaid plan to add PACT, expanded residential supports, personal assistance and consumer-directed services, and an expansion of the funding necessary.

By March 2005, General Assembly approves appropriation of funding to begin July 1, 2005.

4.  ISSUE:  The current nurse delegation requirement of the Nurse Practices Act limits the implementation of consumer-directed services in Virginia.  The requirement for nurse supervision is too stringent.

RECOMMENDATION:

Amend the Nurse Practices Act to exclude personal assistants, respite workers and companion aides under direction of a consumer or his/her surrogate from the requirements of the Act.  Model the amendment on provisions in the Kansas statute that permit attendants to provide activities if the activities “may be performed by the individual if the individual were physically capable, and the procedure may be safely performed in the home.”

NO COST 

SPECIFIC TIME LINE:

By December 2003, the Disability Commission sponsors legislation to amend the Nurse Practices Act in order to implement this recommendation, and that gives authority to the Virginia Board of Nursing to promulgate emergency regulations to implement this recommendation.

By March 2004, the General Assembly approves legislation that implements this recommendation.

By July 2004, the Virginia Board of Nursing promulgates emergency regulations that implement this recommendation.

5.  ISSUE:  Waiver regulations and policies unfairly restrict choice in housing.

RECOMMENDATION 1:

Assess and authorize individuals living in shared living arrangements for the number of service hours they need on an individual basis and allow and enable them to pool their hours without losing hours that are authorized.

NO COST 


SPECIFIC TIME LINE:

By April 2004, amend Virginia’s waiver policy manuals to ensure that waiver recipients are assessed individually for the number of service hours that they need, and that when Virginians live in shared living situations with other waiver recipients, that their individual assessment of hours is not reduced if they pool their hours with others.

RECOMMENDATION 2:

Amend the Developmental Disability (DD) Waiver Regulations to allow individuals to make their own personal choices regarding whom, and with how many people, they live.

NO COST 


SPECIFIC TIME LINE:

By June 2004, amend the Developmental Disability (DD) Waiver Regulations to allow individuals to make their own personal choices regarding whom, and with how many people, they live.

6.  ISSUE:  Existing Waivers have arbitrary caps and limits on funds based on cost rather than individual need.  Virginia Waivers use arbitrary caps and limits that prohibit individuals with the most severe disabilities from receiving services needed to live independently in their communities.  In large part, these service caps are the result of Virginia’s utilization of individual caps in its cost neutrality calculation for Waivers rather than use of aggregate cost methods.  In addition, individuals with the most severe disabilities are unable to access the choice of the consumer-directed option through the Consumer-Directed Personal Assistance (CDPAS) Waiver.

RECOMMENDATION:

Base all Waivers on an aggregate cost methodology, and eliminate service hour thresholds for personal assistance and nursing.
NO COST 

SPECIFIC TIME LINE:

By Fall 2003, DMAS to prepare and submit amendments to Virginia’s application to the federal government (CMS) that would allow use of aggregate cost methodology in Virginia’s CDPAS and Tech Waivers, and to eliminate service threshold hours for PAS and nursing.

By January 2004, submit legislative language to the General Assembly that gives authority to the HHR Secretary to promulgate emergency regulations for CDPAS and Tech Waivers to allow for aggregate costing, and to remove the service threshold hours for PAS and nursing. 
   

By March 2004, General Assembly gives authority to the HHR Secretary to promulgate emergency regulations for CDPAS and Tech Waivers that implements this recommendation.

14.  ISSUE:  People who have sustained disabling brain injuries need community options to avoid institutional placement.  People who sustain a brain injury are at high risk for institutional placement, but currently do not receive assistance to remain in the community.

RECOMMENDATION:

Develop and implement a Brain Injury Waiver.

COST ANTICIPATED

SPECIFIC TIME LINE:

By December 2003, the Disability Commission will receive an update and report from DMAS’ Task Force on development of a model brain injury waiver for Virginia.

21.  ISSUE:  Basic needs to support independent living in the community are not being met with current Waivers because there is not a sufficient array of Waiver services.

RECOMMENDATION 1:

Waivers should be amended to include: (1) a provision for personal care providers to be reimbursed for room and board or provision for a night rate in those instances where the individual does not require a live-in attendant; (2) expansion of awake overnight reimbursed care to eight hours; and (3) addition of a service of behavioral support.
COST ANTICIPATED 


SPECIFIC TIME LINE:

By August 2004, consider within the Governor’s biennium budget amendments to authorize these recommendations. 

By January 2005, submit legislative language to the General Assembly that gives authority to the HHR Secretary to implement the recommendation.

By March 2005, concurrent with General Assembly approval of funding, General Assembly also provides authority to the HHR Secretary to use emergency regulatory authority and implement this recommendation.

RECOMMENDATION 2:

Expand Medicaid State Plan Option services to include personal assistance services with an option for consumer direction.

COST ANTICIPATED 

SPECIFIC TIME LINE:

By Summer 2004, DMAS completes a process to assess associated cost and benefits, best practices and programmatic considerations to implement this recommendation in preparation for consideration by the Joint Commission on Health Care and Disability Commission.

By January 2005, submit legislative and budgetary language to the General Assembly to implement this recommendation, including legislative language that gives authority to the HHR Secretary to promulgate emergency regulations for the addition of personal care as a State Plan Option. 

By March 2005, General Assembly gives authority to the HHR Secretary to promulgate emergency regulations to promulgate emergency regulations for the addition of personal care as a State Plan Option.  General Assembly appropriates funds for the addition of personal care as a State Plan Option.

By April 2005, DMAS submits amendments of Virginia’s State Plan to the federal government (CMS) that would allow the addition of personal care as a State Plan Option.


23.  ISSUE:  Effective discharge planning is confounded by the lack of community-based services and funding.  Lack of transitional funding creates a barrier for people moving to the living arrangement of their choice.

RECOMMENDATION:

Amend the Medicaid program to facilitate a seamless transition to community living from an institution or to prevent institutionalization.  Through Medicaid, provide one-time start-up funding to persons transitioning to the community.  Amend Waivers and/or the State Plan to include transition services.

COST ANTICIPATED 


SPECIFIC TIME LINE:

By August 2004, consider within the Governor’s biennium budget amendments to authorize these recommendations. 

By January 2005, submit legislative language to the General Assembly that gives authority to the HHR Secretary to implement the recommendation.

By March 2005, concurrent with General Assembly approval of funding, General Assembly also provides authority to the HHR Secretary to use emergency regulatory authority and implement this recommendation.

TOPIC C

Consumer rights, health and safety

1.  ISSUE:  Critical incidents (for example, serious bodily injuries) and deaths in non-State operated Intermediate Care Facilities for People with Mental Retardation and Related Conditions (ICFs-MR) and other licensed providers of Medicaid services are not required to be reported to an independent, advocacy entity for tracking, analysis and advocacy.  It is important that incidents of abuse and neglect in the community be reported and analyzed at a state level.  The Virginia Office for Protection and Advocacy(VOPA)  is the appropriate agency to perform this function.  There is a state requirement that critical incidents and deaths that occur in state mental health and mental retardation facilities be reported to DMHMRSAS and VOPA in an expedient manner, and state regulations requiring incidents and deaths be reported to DMHMRSAS by programs DMHMRSAS licenses, but there is not a similar reporting requirement for critical incidents and deaths in other institutional settings and Waiver services to be reported to VOPA.  Only the CDPAS Waiver regulations require that incidents of abuse must be reported within 48 hours.  The requirement for timely reporting of critical incidents and deaths should be included in all of the Waiver and facility regulations.

RECOMMENDATION:

Implement legislation to require that critical incidents and deaths be forwarded to VOPA and the OIG within 48 hours and require VOPA to analyze data for trends.

COST ANTICIPATED

SPECIFIC TIME LINE:

By December 2003, the Disability Commission sponsors legislation for the 2004 General Assembly session to implement this recommendation.

8.  ISSUE:  Rights of individuals with disabilities regarding Waivers and Waiver services are not universally upheld.

RECOMMENDATION:

Mandate attendance at training by all screening personnel.

NO COST 

SPECIFIC TIME LINE:

By April 2004, DMAS to prepare and initiate training for screeners.

12.  ISSUE:  Thirteen years after the Americans with Disabilities Act (ADA) established that state governments must provide services in the most integrated setting appropriate to the needs of the individual, and three years after the U.S. Supreme Court determined in Olmstead v L.C. that waiting lists for Waiver services must move at a “reasonable pace,” Virginia maintains a waiting list of over 3,000 individuals who need Waiver services to live in an integrated setting.  (Citation pending).  Many of these individuals, including those living in institutions who have been determined ready for discharge and who have chosen to live in the community, have been waiting years for services in the community.  If consumers are eligible for services and have an immediate need for services but are not receiving services, they face institutionalization.

Recommendation:
Eliminate waiting lists for Waivers and other supportive services.  Avoid future waiting lists by anticipating regular increases in need for services.

COST ANTICIPATED

SPECIFIC TIME LINE:

Following the timeline included in the Implementation Actions –

By December 2003, the Governor’s biennium budget includes funds to increase the number of individuals served with DD and MR Waivers.

By March 2004, General Assembly approves appropriation of funding to begin July 1, 2004.

By April 2005, DMAS submits to CMS revisions to the DD and MR Waiver applications to increase the number of individuals that will be served.

Annual increases as described in the Implementation Actions.

TOPIC H

Housing

1.  ISSUE: Housing issues are barriers to people with disabilities living independently within their own communities.  A wide range of community housing stock and models of support are not available.

RECOMMENDATION 1:

State and local agencies should prioritize the needs of people with disabilities in the allocation of housing subsidies and technical assistance resources.

NO COST

SPECIFIC TIME LINE:

By December 2003, Disability Commission develop a legislative proposal mandating that VHDA and DHCD give priority to the housing needs of people with disabilities in allocating Section 8 voucher assistance, grant funds, low-interest and no-interest loan funds, and technical assistance resources.  The proposal would also mandate that local governments and PHAs prioritize the housing needs of people with disabilities in allocating locally-administered housing subsidies and resources.

By March 2004, General Assembly approves legislative proposal described above.

By July 2004, VHDA, DHCD, local governments and PHAs comply with the new requirements.

TOPIC K

TRANSITION TO COMMUNITY OF CHOICE
Add a new Issue

Individuals in institutions often do not have adequate information about community services and are unable to make informed choices about the setting they will receive services in.

The Transition Issue Team, the Steering Committee and the Task Force should discuss how to proceed with activities to support people who choose to leave institutions.  Specific Recommendations and Implementation Actions should be included in the Final Report.  The following should be considered:

* Providing material and information to people now in institutions.

* Requiring an annual statement to be signed by the institutionalized person indicating that they choose to continue to reside in the institution and that they have been provided information about community services.

* Providing one-to-one assistance to people who want to explore community services or who have chosen to leave the institution.
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